motion to withdraw or a Rule 30 motion for settlement. 2/
In fact, Rule 11 specifically provides that while a party
may withdraw a pleading at any stage of the proceeding, it
may do so only with the "approval of the Commission or the
Judge."  Judicial approval certainly connotes something more
than a mere ministerial act.  The Commission should not
become party to a procedure, however innocuous on its face,
that may result in subversion of the Congressional policy
of full, true and public disclosure of the basis upon which
penalty cases are compromised, settled, withdrawn or
dismissed.

As Judge Merlin so trenchently observed:

The Act makes very clear that penalty
proceedings before the Commission are de novo.
The Commission itself recently recognized that
it is not bound by penalty assessment regula-
tions adopted by the Secretary but rather that
in a proceeding before the Commission the amount
of the penalty to be assessed is a de_ novo deter-
mination based upon the six statutory criteria
specified in section 110 (i) of the Act and the
information relevant thereto developed in the
course of the adjudicative proceeding.  Sellersburg
Stone Company, 5 FMSHRC 287 (1983) .  Indeed, if
this were not so, the Commission would be nothing
but a rubber stamp for the Secretary.

Order of July 15, 1983.

I am aware that the Solicitor's Office at the direction
of the Assistant Secretary has adopted a policy of filing
Rule 11 motions in lieu of motions to approve settlement

2/On September 29, 1980, former Chief Administrative Law
Judge Broderick wrote the Assistant Solicitor, Arlington,
Virginia that:  "It is the position of the Review Commission
that its jurisdiction attaches when a notice of contest is
filed in our docket office.  This is true whether the cases
involve a quick change of heart by the operator or a mistake
or a late payment.  They can only be closed by a Commission
Order."  Section 105(d) and Commission Rule 26 both require
notices of contest to be docketed "immediately" with the
Commission.  The solicitors, or at least some of them, now
concede jurisdiction attaches when the notice of contest is
filed but all of them seek a ministerial order of dismissal
if, upon the advice of his own counsel or that of the
solicitor, the operator decides MSHA really made him an
offer he can't refuse.
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